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INTRODUCTION

“For many years, auto body shops have objected to and challenged the amounts that
insurers reimburse them for auto repair services that auto body shops provide to insureds and
third parties.” PCI, Answer to ABARI Request for Declaratory Ruling, p.1, App. p.46." The
above described cacophony of the auto body repair industry, pleading, as it has, “for many years”
that the auto body labor rate reimbursed was woefully inadequate, fell on the insurers’ collective
deaf ears, resulting in the need for the legislative intervention embodied in R.1. Gen. Laws §27-
2944,

R.I. Gen. Laws §27-29-4.4, entitled “Auto Body Labor Rate Surveys” is the result of a
decade long effort in which, through extensive hearings before the Legislature, ABARI educated
lawmakers of the significant inequities threatening the existence of a many auto body repair
shops, and stifling competition. The statute requires every insurer authorized to sell motor
vehicle liability insurance in the State of Rhode Island, conduct an auto body labor rate survey
annually to determine the prevailing auto body labor rate (hereinafter “prevailing labor rate”) to
be reimbursed to shops as part of settling property damage claims. The statute defines an Auto
Body Labor Rate Survey, as an analysis of information received from auto body repair shops
which the insurer must use to determine the prevailing labor rate. The statute does not allow for
any information other than that which it has received from shops as a result of sending
questionnaires, to be included in the survey. Further, insurers must set a prevailing rate annually,
and report the rate it has set to the Department, along with the method and formula used in its

calculation. Once an insurer has set a prevailing labor rate, it must be used when adjusting the

' For simplicity, hereinafter the following abbreviations will be used: Auto Body Association of
Rhode Island “ABARI”, the Department of Business Regulation “the Department,” and the
Property and Casualty Insurers Association of America “PCL” and amicus “Providence Mutual
Insurance Company “PML.”



“cost to settle” a property damage claim. Finally, the statute vests authority in the Department,
which “licenses” both insurers and auto body shops, to promulgate rules and regulations for its
fair and proper administration.

The term “prevailing auto body labor rate” found in the statute was not the creation of
ABARIL’ or any other party to the legislative enactment. Indeed, it was the creation of the
insurance industry, through its own correspondences sent to insureds and its practices for
decades.” More to the point, practically every insurance company writing auto insurance policies
in the State of Rhode Island reimbursed all auto body shops the exact same amount for hourly
labor charges. To be clear, there was no deviation in the prevailing labor rate included in
property damage claims by any major insurer of auto insurance in the State of Rhode Island.

Moreover, in 1987 the prevailing labor rate paid to auto body shops was $32 per hour.
That rate remained the same until a legislative commission was convened in 1999 to study auto
body labor rates, when the insurers simultaneously increased the prevailing labor rate to $38 per
hour.* Once again, despite continued disagreement by the shops that this rate was inadequate, the
prevailing labor rate remained $38 per hour until the first labor rate surveys were conducted in
2007. However, even with the clear mandates of §27-29-4.4, many insurers claimed that after
conducting a survey they determined the “accurate” prevailing labor rate to be once again, $38
per hour, of note the same rate it had been paying for the preceding eight (8) years. ABARI

Request for Declaratory Ruling, App. 5-40.

2 ABARI is an association of “independent” auto body repair shops. Since 2008, ABARI has
accepted member shops which maintain DRP contracts with no more than four insurers.

*For many years insurance companies, including one Amicus to this matter, sent letters to its
insureds stating that they reimbursed shops the “prevailing labor rate”, and any charges over that
amount would be the sole responsibility of the insured.

* No insurer has disputed the facts regarding the rate set in this period.
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As admitted by PCI, auto body shops in the State of Rhode Island have expressed
significant discontent with the system of reimbursement created and calculated by the insurance
industry. However, when challenged on the process they use to arrive at the prevailing labor rate
by Legislators, insurers invariably refused to answer the question, and never stated that they ever
considered the complaints of the body shops with regard to the rate. Instead, imposing the
number they determined, upon an industry of small, often family businesses, with limited
resources, that provide and exceedingly important service to the residents of the State of Rhode
Island.

Yet, as is often the case, the story does not end there. As the subject of Direct Repair
Program Shops (“DRP”) has been used in the Petitioners’ briefs in support of their position, the
role of DRP shops and their relationship with insurers will be briefly addressed. PCI Brief, p.12.

DRP shops are those auto body repair shops which have a contract with an insurer to
provide services at a discounted rate. As part of its terms, the DRP must agree to give discounts
to the insurer on labor and parts in exchange for endless referrals of property damage claims
from the insurer to the DRP, and a listing of the shop by the insurer as a “preferred,” “network”
or “blue ribbon” shop whose work will be “guaranteed” by the insurer. For this reason, in many
states, these same contracts are referred to as “volume discount contracts.” In fulfilling its part of
the bargain an insurer will include the DRP shop on its referral list, and often advise their
insureds that if the shop of their choice will not repair the vehicle for the price the insurer is
willing to pay, they have a place that will, and it is always a DRP shop.

It is important, however, to note, that there is no auto body repair facility in the State of
Rhode Island that is an exclusive DRP shop. Every licensed auto body shop accepts claims from

consumers covered by insurance from a company with whom the DRP does not have a contract.



In these instances, the DRP becomes an independent shop with regard to its relationship with that
insurance company, and is reimbursed the prevailing labor rate all other independent shops are
paid.’

Insurers argue that such shops are a benefit to the market, as they allegedly provide high
quality, cost effective services. However, this system is neither cost effective nor a guarantee of
quality. In fact, the system established by many insurers can lead to substandard repairs, as a
significant method of oversight is not required, namely a licensed appraiser to view the damage.®
Repeated studies have been conducted demonstrating that the DRP system has failed to produce
cost effective claims practices as it is has been 15% to 20% more expensive to have a vehicle
repaired in a DRP shop than it is to have the vehicle repaired at an independent shop.” So why
have the insurers, not only kept the system in practice, but protected it from any challenge? The
answer is simple to anyone in the industry... because it gives insurers another methed to control
the prevailing auto body labor rates.

The Legislature was cognizant of these realities when §27-29-4.4 was passed with the
“infamous” DRP exclusion. The statute prohibits insurers from sending a questionnaire to a DRP
shop with which it has a contract, hence prohibiting such information in their analysis and

calculation of the prevailing labor rate. This section was supported by the Legislature after

* For example, an auto body repair shop may have a contract with Allstate Insurance Company,
and is thereby considered an Allstate DRP. The same shop, however, does not have a contract
with Nationwide Mutual Insurance Company and maintains “independent” status with
Nationwide.

¢ WIAR 10 aired a two-day expose on shoddy repairs completed at DRP shops in February 2005.

7 “Body Shop Business” a national trade publication, conducted a national survey published in
June 2003 which determined the average “ticket” for repairs in a DRP to be $2,029, compared to
the $1,608 average ticket at an independent shop. The survey was repeated again in May 2007
determining the average DRP ticket to be $2,144 vs. $1,680 at an independent shop.

4



ABARI argued that any such data is not reflective of the true market as the DRP derives a direct
and substantial benefit from the discounted rate charged, i.e. limitless referrals of property
damage claims. Such a rate is clearly not indicative of a “market rate” and their inclusion would
perpetuate the injustice the Legislature sought to correct.”

Finally, as inaction often speaks louder than action, not one DRP shop or its Association
spoke in opposition to the statute when it was proposed, or requested to intervene in any of the
court proceedings. Moreover, many auto body repair shops with DRP contracts are now
members of ABARI, and thus their support of the proper interpretation of the statute is
represented.

When the Petitioner’s arguments are viewed in light of the forgoing history, it is clear the
PCI seeks this Court rule it can continue to impose undue influence over an industry providing
an essential service to the residents of this State. In its request to include insurer generated
information in the calculation of the prevailing auto body labor rate, PCI’s only intent is to
improperly control the price auto body shops can charge for labor related services, without any
explanation regarding how their information can be used for any other purpose. The Superior
Court determined that the intent embodied in the PCI’s request would serve to make a “mockery
of the statute.” Sup. Ct. Transcript, August 28, 2008, p. 24, App. 265.

Moreover, the effective control insurers have heretofore exerted over the market is the
epitome of an anti-competitive practice, which has contributed to unprecedented auto body repair
shop closures. ABARI has determined that approximately 30% of licensed auto body repair

shops have closed between 2004 and March 2009, adding to the significant job losses

* Any comparisons to California Regulation 10 CA ADC§2698.91 are improper as §27-29-4.4 is
mandatory and provides many standards not present in the California Regulation, which is
voluntary.



experienced by this State. The proper interpretation of this statute will restore competition, and

allow new entities to enter a market previously deemed cost prohibitive.

TRAVEL

Upon implementation of the processes prescribed by §27-29-4.4 through Insurance
Regulation 108, insurers were required to report the results of their individual auto body labor
rate surveys to the Department, on or before June 1, 2007. Upon reviewing those responses for
compliance with the law, ABARI learned that many insurers refused to set a prevailing labor
rate, claiming that they “negotiate” with each shop directly (while paying all the same rate), or
set a prevailing labor rate basing it upon information such as insurer historical data, subrogation
rates, and rates paid in other states. App. 10-40.

Shortly thereafter, in July 2007, ABARI filed a Request for Declaratory Ruling with the
Department seeking it declare the auto body labor rate survey be used to determine the prevailing
labor rate as required by statute, which is an analysis of information received from shops. App. 3.
Specifically, ABARI requested the Department declare the auto body labor rate survey to be the
sole determinant of the prevailing labor rate set and to be paid by insurers. The Department
accepted the request, gave notice to interested parties, set a briefing schedule and subsequently
rendered its Decision on November 21, 2007, denying ABARI’s request. App. 123-138.

ABARI timely appealed to the Superior Court. PCI intervened and the matter was briefed
by all parties. App. 139-198. On August 13, 2008, the Superior Court issued a written decision
reversing the Department’s ruling:

“The Court concludes that §27-29-4.4 is not ambiguous. ...
Accordingly the Court further concludes that DBR’s Decision was

affected by error of law. As such, ABARTI’s rights were substantially
prejudiced. The Decision issued by the DBR is reversed. The Court



determines that §27-29-4.4 applies to every insurance carrier

authorized to sell motor vehicle liability insurance in Rhode Island. In

addition the Court determines that every insurer governed by §27-29-

4.4 must conduct a labor rate survey as provided in the statute and use

that survey as the sole determinant of the auto body labor rate.”
Sup. Ct. Decision, 12, App. 210 . After receiving the Decision, ABARI immediately forwarded
an order for entry to both the Department and PCI, which included, verbatim, the last sentence of
the Superior Court’s Decision. The Department requested a minor revision, not in any way
related to the last sentence of the Decision, to which ABARI assented. The new order was again
circulated to the Department and the PCIL. App. 222. The Department had no objections to the
new order, but PCI later advised that it was objecting to the order. When queried for its reason, a
response was not forthcoming. ABARI then requested PCI forward a written objection, which
they refused to do, but nonetheless asserted again, a verbal objection. By this time, Judge Vogel
had left for vacation. Sup. Ct. Transcript, Aug, 28, p.14-18, App. 255-259.

PCI next gave written notice that it would be filing a motion for reconsideration. ABARI
responded that such a motion was not appropriate because an order had not been entered.
Thereafter, and upon Judge Vogel’s retum, the “motion for reconsideration” morphed into an
alleged “Motion for Clarification” through which the PCI merely attempted to raise
constitutional and anti-trust issues that were not argued in any proceeding prior to the Superior
Court’s Decision. PCI Motion for Clarification, App. 212. The Superior Court heard the motion
of sorts, explained again what PCI had implied was “unclear” in chambers, and denied
consideration of the waived constitutional and anti-trust arguments.

The Superior Court further noting when challenged on her comments on the

record:



My decision was clear. This motion was filed in a disingenuous

way to relitigate the issues. And the portion of that motion that

asked for clarification was very small. I’ve addressed it.
Sup. Ct. Transcript, Aug. 28, 2008, p.30, App. p.271. Motions to stay the Decision were filed,
which was granted in part to the Department. The Department and the PCI next petitioned this
Court to issue a Stay Pendent Lite and a Writ of Certiorari, which were granted on September 18,
2008 and October 8, 2008, respectively. Several Amici requested leave to file briefs in support of
the petition, which were granted. The matter was ordered on the regular calendar for full briefing
on May 18, 2009. The Petitioners’ and Amici briefs were filed on July 27, 2009, on the basis of a

previously granted extension.

ARGUMENT

I. The Superior Court did not err in determining R.I. Gen. Laws §27-29-4.4
unambiguous.

A. Standard of Review

The Petition for Writ of Certiorari before this Court is a request for review of a decision
rendered in an administrative appeal by the Superior Court pursuant to R.I. Gen. Laws §42-35-
15. The standard of review in such appeals is delineated in §42-35-15(g) which provides the
reviewing court may reverse, modify or remand a decision of an agency “if substantial rights
have been prejudiced because the administrative findings, inferences, conclusions or decisions
are: 1)In violation of constitutional or statutory provisions, 2) In excess of eh statutory authority
of the agency, 3) Made upon unlawful procedure, 4} Affected by other error of law, 5) Clearly
erroneous in view of the reliable , probative, and substantial evidence on the whole record, or 6)
Arbitrary, capricious, or characterized by an abuse of discretion or clearly unwarranted exercise

of discretion.”



The Court conducts a de novo review of questions of statutory interpretation. Esposito v.
O’Hair, 886 A.2d 1197, 1199 (R.I. 2005). If a statute is clear and unambiguous, the plain and
ordinary meaning of the words must be relied upon to interpret the statute. Id. This Court has
further determined that the plain and ordinary meaning of the words is the “best indicator of

legislative intent.” Marques v. Pawtucket Mutual Insurance Company, et al., 915 A.2d 745, 747,

(R.I1. 2007). In keeping with this maxim, a statute will not be construed in a manner contrary to

the intent of the legislative enactment. Kaya v. Partington et al., 681 A.2d 256, 260 (R.1. 1996).

When, however, a statute is ambiguous, or reasonably and clearly susceptible to more
than one interpretation, the Court applies the well settled rules of statutory construction. Mottola
v. Cirello, 789 A.2d 421, 423, (R.I. 2002). In such instances the process described above is
reversed: the legislative intent will be determined in order to ascertain the correct interpretation
of the statute. In its quest to discover the intent of the legislature the Court will view a statute in
light of circumstances and purposes that motivated its passage. Kaya, at 262 (R.I. 1996) The
Court will not, under any circumstance, interpret a statute to reach an absurd result, or to defeat
its underlying purpose, thereby rendering it a nullity. Id. Finally, the Court assumes “drafters
intended every word to have a useful purpose and to have some force an effect.” Rossi v.

Emplovee’s Retirement System, 895 A.2d 106, 113 (R.1. 2006).

If the question presented to the Court is one of agency interpretation of a statute, the
Court will review the interpretation of the agency using the foregoing principles. If the words
contained in the statute are unambiguous, their plain and ordinary meaning will be applied, and
the agency’s interpretation cannot run contrary to the express language used by the legislature.

Pier House Inn v, 421 Corporation, Inc., 812 A.2d 799, 804 (R.I. 2002). If a provision of the

statute is deemed to be ambiguous by the Court, deference can be given to the agency



interpretation in certain circumstances. Labor Ready Northeast, Inc. v. McConaghy, 849 A.2d

340, 344, (R.1. 2004). The Court is not bound by the interpretation of the agency, and its review

of the same is “far from blind allegiance.” United Service v. R.1. State Labor Relations Board,

WL 2406762 (R.I. Super. 2006)(quoting, Citizens Savings Bank v. Bell, 605 F.Supp 1033, 1042

(D.R.I. 1985). A court will not afford deference to an agency’s interpretation of a statute when
that interpretation is either clearly erroneous, or unauthorized. Labor Ready. Moreover, an
agency’s interpretation will oﬁly be given weight if it is reasonable. This Court has further noted,
“the true measure of the Court’s willingness to defer to an agency interpretation of the statute,
depends in the last analysis on the persuasiveness of the interpretation given all attendant

circumstances.” Town of Burrillville v. Pascoag Apartment Associates, LLC. 950 A.2d 435, 446

(R.L 2008).

B. The Superior Court properly applied the plain meaning of the words in §27-
29-4.4.

If Dr. Samuel Johnson was correct and the “law is the last result of human wisdom acting
upon human experience for the benefit of the public,” R.1. Gen. Law §27-29-4.4 is the
embodiment of this principle. As noted by the Superior Court, the purpose of this statute found in
its plain meaning is “it is to protect consumers... . it is not to protect body shops or insurers, ....
“And it’s fair.” Sup. Ct. Transcript, Aug. 28, 2008, 25-26 App. 266-267.

In its Decision, the Superior Court deemed the Department’s interpretation of the statute
as expressed in its Decision, “inapposite” and “affected by error of law” which “substantially
prejudiced” ABART’s rights. Sup .Ct. Decision p. 12, App. 210. The Superior Court did not
agree with the determination by the Department that the words “motor vehicle liability

k2R 1)

insurance,” “every insurer authorized to sell,” and “survey” are ambiguous as they are not clearly
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susceptible to more than one interpretation. Instead, the Superior Court properly applied their
plain and ordinary meaning.

1. The Department’s interpretation of the word “Survey” is clearly erroneous,

unreasonable and leads to an absurd result.

In its Decision, the Department claims the statute required a “great deal of statutory
construction,” and “was one of the most difficult the Department has ever had to implement due
to the numerous ambiguilies, inconsistencies and unclear terminology.” Decision, p. 4, App.126,
and Dept. Memorandum, p.4-5, App.162-163. In support of this clear statement of ambiguity,
the Department asserts that the “statute utilized the word “survey” in more than one context.
App. p. 127. The Department next describes that using the “rules of statutory construction” it
“was able to clarify” that word “survey” should be defined as “a document sent to auto body
shops” and “ a report that must be filed with the Department.” Decision, p. 5, App. 127.

The following review of the statutory provisions will demonstrate the clearly erroneous
and unreasonable interpretation posited by the Department and the absurdity would result if it
were uphf:ld.9 R.I. Gen. Laws §27-29-4.4(a)(1)(i) defines “auto body labor rate survey” as “an
analysis of information gathered from auto body repair shops regarding the rates of labor that
repair shops charge in a certain geographic area.” (emphasis added). However, in its Decision,
the Department claims “section (a)(2) and (3) use the word ‘survey to refer to the document sent
to auto body shops, yet Section (6)(i) refers to that same document as a “questionnaire.” App.
127. When the foregoing interpretation is inserted in to the R.I. Gen. Laws 27-29-4.4§(a)(2), the

words are rendered meaningless:

? ABARI, though admittedly an association of auto body repair shops, has no intention of re-
inventing the wheel. However, the following journey through the statute is unavoidable, as the
Department’s Decision would give a bumpy ride.

11



Each insurer must conduct a document sent to auto body shops, in
writing, annually to determine a prevailing labor rate for fully
licensed auto body repair facilities.”

The error of such interpretation requires little explanation. Surely one cannot “conduct” a
document. It would be redundant to state that a “document” must be “in writing” as one can
assume a document composed merely of images (the only other option) is not remotely relevant
in this context.

When, however, the statutory definition of the phrase “auto body labor rate survey”
found in §27-29-4.4(a)(1)(1) is used in this section, its meaning is clear, plain and indisputable.
“Each insurer must conduct an analysis of information gathered

from auto body repair shops regarding the rates of labor that
repair shops charge in a certain geographic area, in writing,
annually, to determine a prevailing auto body labor rate for fully
licensed auto body repair facilities.”

Certainly, one can “conduct” an “analysis” of information gathered from shops to
determine a prevailing auto body labor rate, and with the simple insertion of a phrase’s defined
meaning, the section becomes meaningful, plain and clear. Hence, the erroneous basis upon
which the Department relied in this critical portion of its analysis, is an illogical and
unreasonable interpretation of the statute which renders it meaningless, leading to an absurd
result.

Similarly, when referring to §27-29-4.4(a)(3), the Department notes that the word
“survey” is used as a “document sent to shops.” Again, when one inserts the erroneous

interpretation into the section, it is immediately rendered meaningless. The Department’s

interpretation would read:

12



“Insurers may not use in an document sent to an auto body shop,

contract rates from auto body repair facilities with which it has a

formal agreement or contract to provide repair services....”
The absurdity of this interpretation stands on its own. However, when the correct, statutory
definition of the phrase “auto body labor rate survey” is inserted where it is found in the statute,
its meaning is easily understood:

“Insurers may not use in an analysis of information gathered from

auto body repair shops regarding the rates of labor that repair

shops charge in a certain geographic area, contract rates from

auto body repair facilities with which it has a formal agreement or

contract to provide repair services...”
If the plain meaning of the words are applied, the meaning of the word “survey” in this section,
is an “analysis” as defined in the statute, not a “document” as posited by the Department. The
foregoing demonstrates that the Department, for reasons still unknown, chose to extract the word
“survey” from the phrase “auto body labor rate survey” thereby illogically applying an erroneous
meaning to a defined term.

The Department’s alleged interpretation of the word “survey” as a document sent to

shops is even more perplexing when viewed in the context of R.1. Gen. Laws §27-29-4.4(a)(6):

“The Department of Business Regulation must promulgate

regulations related to auto body labor rate surveys by October 1,

2006 establishing the following: (i) a questionnaire that must be

used by all insurers in their labor rate survey; (ii) dated of reporting

and iii) number of shops to be surveyed.”
Again, using the same method, when definition of “survey” posited by the Department is inserted
therein, the section would read: (i) a questionnaire that must be used by all insurers in their labor

rate document sent to auto body shops.” The important word in this sentence is “in” the statute

does not say “a questionnaire that must be used by insurers as their labor survey.” Therefore, one
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cannot rationally argue that the questionnaire and the word “survey” are one in the same, namely
a document sent to auto body shops.10 Without question, the interpretation found in the
Department’s Decision, serves no purpose other than to render a clear and unambiguous statute
utterly incomprehensible.

It is important to note that the Department’s erroneous interpretation of the word survey
is far from trivial, because it provides the basis for the flawed logic it applies in reaching its
conclusions regarding the meaning of the word “prevailing auto body labor rate” and its
application.

The Supertor Court declared in its Decision, the word “survey” or a variation of it (plural
or “surveyed’™) was used thirteen times in the statute. Out of the thirteen times, ten of those
instances the word survey was modified either by the defined term “auto body labor rate” or the
word “labor” resulting in the same meaning, an “analysis.” Decision, 10-12, App. 208-210. In
the remaining three instances the word “surveyed” is used in conformity with its plain and
ordinary meaning which is the past tense of the verb meaning “general consideration,” or
“appraisal.”

Therefore, the Superior Court did not err when it determined the word “survey”
unambiguous, and applied its plain and ordinary meaning. The interpretation of the Department
is clearly erroneous, unreasonable and provided a basis for further erroneous interpretation of

provisions of §27-29-4.4,

' Insurance Regulation 108, promulgated to implement the mandates of R.I. Gen. Laws §27-29-
4.4 does not support the Department’s declaration that the word survey was interpreted to mean a
“document sent to shops.” In fact the Regulation demonstrates the opposite in that the word
questionnaire is found in section 7 and Sections (8)(1), (8)(2), (8)(4), as the “document sent to
shops” and the questionnaire is exhibit A of the Regulation. App. 121.
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